Some Remarks concerning
the Legal Consequences
of the

querela inofficiosee donationis

by 0.E. TeELLEGEN-COUPERTS
{Tilburg)

I. — Tt is well known that in Roman Law a person could do
considerable harm to his nearest blood relations by explicitly or
tacitly disinheriting them. He could also harm their interests by
giving away all or the greater part of his estate during his lifetime
to one or to several other persons. Then after he died only very
little remained to be divided among the closest blood relations,
However, it made a great difference whether the harm was
caused by diginheritance or by the bestowal of exorbitant gifts.
Since the end of the Republic it had been possible for a person
to contest and invalidate the harmful act of disinheritance by
means of the querela inofficiosi testaments and still receive his
legitimate portion, but there was no such legal device to
prevent a testator from making excessive gifts from his estate.

It was not until the end of the classical period that, by
analogy with the querela inofficiosi testamenti (= qit.), the
querele inofficiosae donationis (= qid.}) was formulated for the
purpose of contesting the validity of excessive gifts (*). The first
time that the gid. is mentioned in legal sources is in a text by
the lawyer Paul(¥), which containg a constiftution of the
Rmperor Alexander Severus, dating from the beginning of the

(1) Thig term ig not used in the sources.
(2) D.31.87.3.
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3rd century. The subject is also mentioned in three constity-
tions which date from the middle of the 3rd century (*). Most
of the references to the qid. are in seven texts from the
chancery of the Emperor Diocletian ; two of them have come down
o us via the Fragmente Vaticana () ; two constitutions Lave
come to us via the Frogmenta Vaticana and the Codes i*),
whereas three have come to us solely via the Codes {®}.

Now what was the querele inofficiosae donationis? According
to current opinion (") it was the legal device which, in the late
classical period, was available to children or grandchildren of
a person who had used up all or the greater part of his estate
by bestowing gifts on one or several of them (®). It these
{grand)children, as a vesult of such gifts, had not reccived one
quarter of their intestate portion, i.e. their so-called portio
debita, they could use this complaint to obtain their whole
share. This minimum of a quarter introduced here had
presumably been taken over from the lex Falcidie, a law which
really had nothing to do with such matters. According to the
lew Fualcidie, the testamentary heirs were entitled to one quarter
of the net inheritance, free from legacies.

(3) (1.3.201, 2 ana 3,

4) F.V. 270 and 271.

(5) TV, 280 == C3.20.7; .V, 282 = (1.3.20.4.

(6) ©.3.29.5, 6 and 8.

(T) G. Dowaruri, L'origine delle “querele inofficivsae donationis”, §t.
Riccobono III, Palermo 1938, 427 #f.; H, ErUcER, Die unmdssige Scilevz-
Fwng, 87 60 (1940) 83 . : ; G.G. ARrcur, “Condictio liberalitatis® e “restitutio
in dntegrum’’, 8t S()lﬂZZI Naples 1948, 740 ff.; P. Swnoxtus, Dic “donatio
mortis causu” im klassischen rimischen Recht, Basle 1958, 58 ff; T
WESENER, ©. Quercle, RE 24 (1963) 865 ff.; P. Vocr, Diritto c:ct?rt(u io
rORENG II, Milan 19632 727 ff.; G. CDRVBVGA “Querele inofficiosae dong-
tionis”, \TNDI 14 (1968) 668; I, Samrer, La disposicidn mortis causa cn
el derecho romuano vulgar, AHDI' 38 (1968) 8T ff.; I'. S4yMPER, “Pars
debita” .en el derecho vomanc vilger, SDUI 37 (1971) 74 #.; M. Kasez,
DNas rémische Privatrechi I, Munich 19712, 718 ; M. Kaser, Das rémische
Privetreché II, Munich 19752, 521; M.G. Zoz b1 Biasro, I vimedi contro
gl atti in frode ai legittimari in diritto romans, Milan 1978, 77 ff.

(8) The texts relating to the gid. concern only gifts to children or grand-
children of the domnor, not gifts to other persons,
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in the post-classical period there was an alteration in the
heirs were entitled. In 261 the

declared that the quercla could not he
sad to contest a will o1 a gift if a bonus vir, appointed by the
was of the opinion that the children of the testator
il received less than a guarter of their jntestate portion (%).
. that case the amount they had
a quarter by the heir (19).

received would be made ap

Justinian made this ruling

perally applicable by creating a so-called actio ad supplen-
am legitimam for certain blood relations (4). In fact it hardly
er ocenrred that a legitimate heir received nothing from the
go the original quercle inojficiosi practically fell into

ave differences of opinion
According to current
and Kaser,
Emperor Constanting A and
Tulianzug . to Olybrios. “When a
dying man writes that, if in the
opinion of a bonrus wir, hig ehildren
have beeu left less than the amount
necessary to make up the fourth
part of the estate to which deserv-
ing children alone are entitled Iy
the right of succession, this amount
nust be wade up in money to the
¢hitdren by the heir, it iz manifest
thai there no longey remainsg any
right of complaint concerning the
will or the gifts, particularly he-
cause the fair judgement; which
settles the debt in terms of money
will defeat aml prevent alk guch

complaints.”
i legittintari

i diritto romano, Milan 1978, 119 believes that the testefor here charges

the heir to make

or an entail.
(11) C.3.28.30. pr.
(12}

voor, Divitte ereditario 1owmenc

this sum up to the portio delita either through a legacy

. TAUBENSCLLAG, Opere gmatie T, Warsaw 1959, 91 note 721; I
11, Milan 19632, 7

28 note 10; M. KasEg,
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it appears from three of Diocletian's constitutions that even hy
the end of the 3rd century the post-classical interpretation
prevailed, namely that o legitimate heir conld obtain only one
(uarter of his intestate share by means of the querela inofficios,
H. Kriiger (%) and Simonius (*), on the other hand, on the basig
of two of the same texts, think that in Diocletian’s day the
classical interpretation still prevailed and that there was no
change until the reign of Justinian. Samper (%) takes up an
intermediate bosition; he thinks that at the end of the 3rq
century it was uncertain what result a suecessful querele could
have; the sources from the period are often very unclear ang
are often coutradictory. Samper explains this by pointing to
the fact that it wasg at that time that confusion had arigen
between the go-called quarte Falcidie and the portio debita.
According to Samper the idea seems to have taken root in
vulgar law that only legitimate heirs could be the real heirg,
whereas the other testamentary heirs could be only a kind of
legatee. When the quarte Felcidie and the portio debite could
no longer be distinguished, it also became unclear whether the
legitimate heir whoge portion had been affected ag & result of
4 testament or gifts had g vight to receive the whole of hig

Das ramische Privetrecht II, Munich 19752, 521 note 60 with further
literature references,

(13) On the basis of ceriain constitutions of Diocletian, ¥H. KriluEn
believes that up to the time of Alexander Severus the donor and hisg
descendants, by virtue of the lep Cineie, were entitled during a certain
period of time to obtain in mtegrum restitutio in cases where g gift had
been excessive, Undel‘standably, this notion has been contested by .G,
ARCHI, “Condictio Hheralitatis” o *yp integrum restitutio”, 8t Solazzi.
Naples 1948, 740 £, g me it seems just as unlikely that atter that time
the gid. would have led to in inkegrin restitubio; thig legal device was
wade available in the cognitio extraordinaria by an imperial official: it
he thought that the douer through thigs gift had in fact acted contrary to
pietes, then he charged the donatory to pay back to the claimant the
amount he had received in excess. See also I, Voor, Diritto ereditario
romane I, Milan 1963 2729,

(14} P, Simonys, Die “donatio nortis cause” i klassiselen rdmisehon.
Recht, Basle 1958, 58 follows M. KriieBr here.

(15) P, SAMPER, “Parg debite” en el derecio romano vulger, SDHI 37
11971 76 1.
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testate portion ov ouly one quarter of it. According to Samper
uncertainty did not come to an end until the above-

1is
Emperor Constance was

entioned constitution of the
proclaimed in 2361. Samper’s view seems to me to be very
cceptable, apart from his point that at the time of Diocletian
he legal effect of the querels was uncertain.

Recently Zoz di Biasio has written a book on “ 7 rimedi
optro gli atti in frode al legittimari in diritto romano 7, in
which she devotes a whole chapter to the subject of the qid.
She doesn’t agree with current opinionn that in Diocletian’s
ime the legitimate heir could obtain only one quarter of his
ntestate share by means of the querela inofficiosi ). Bhe
xplains this by the fact that in the imperial constitutions
lealing with the gid. often the analogy with the git. is men-
“tioned: this would not be possible if the results of the git.
“and the gid. would be different. This may be an important
argnment, but it is not decigive.

IT. — In the modern literature {hree of Diocletian’s constitu-
tions are often quoted in relation to the legal effects of the
gid. [ shall now fry to ascertain Ly analysis of these three
texts whether, as a result of the guccessful use of the quercle
inofficiosi against an excessive gift at the time of THocletian

the lepitimate heir received the whole intestate share or only
one quarter of it.

1. C.3.205

[mpp. Diocletianus et Maxi-

mianus Cottabeo. Si fotas fo- Maximian to Cottabeus, “If
you have used up the whole of

The Emperors Diccletian and

cultates tuas per donationes
pacuefecisti, quas i emancipa- yowr estate by making gifts to
tos filios contulisti, id quod ad your emancipated sons, then
submovendas inofficiosi testa-  the amount that has to be left
menti  querellas non ingredis to not ungrateful children to
liberis relingui necesse est, e prevent the querele inofficiosi
factis donationibus detrectum, testomenti must be deducted

(16} M.G. Zoz 11 BI1asio, I rimedi contro gli attl frode @ legittimari

in diritto romano, Milan 1978, 91 ff
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nt filli vel nepotes, qui postea
oer quocumgue legitimo matri-
monio nati sunt, debitum bo-
norwm  subsidivm  consequan-
tur, ad patrimonivm tuum ro-
sertetur, (286)

0. B. TELLEGEN-COUPRRUS

from these gifts so that sons
and grandsons already born to
any  subsequent lawful mar.
riage will receive their legiti-
miate share of your goods and
that will revert to your estate”,

This veseript is addressed to the otherwise unknown Cotty.
beus who had given hisx whole estate to his emancipated sons
and sow wanted to come back on his decision. His argument
wag that after he had made the gifts (“posted”) he had

acquired other

lawful offspring or evandchildren

(perhaps he

tad re-married later), Becanse of the gifts these children were

unlikely to receive anything as

heirs. The only course open to

them would be 1o take legal proceedings against the children
who had received the gifts. Apparently Cottabeus wanted to
avoid difficulties of this kind and therefore he turned to the
imperial chancery for advice, In this rescript he is advised to

see to it that he gets back par

text, however,
which this was to ocenp,

t of the gifts he has given. This
does not say anpything about the manmer in

Unlike other rescripts concerning the gid, thig Tescript cou-
Ccerns a case where the donor himself wishes to revoke all or
part of the gifts he has made, Naturally he could not do this

with the lelp of the qid,, as ig

suggested by many auwthors (77),

becanse the querele was ouly available to certain legitimate

heirs. Other legal procedures such
suggested by Vangerow (") also appear

as the condictio ep lege
to be impossible here

because this action has not been introduced until the time of
Justinian (), %oz di Biasio supposes that Dioccletian hag intro.
duced a uew type of legal action for cases of this kind (®), But as

{17) Recently also P. Yocr, Diritto ereditario romano LI, Milan 10632,
728 note 10 and M. Kaser, Das rimische Privatrecht IT » Munich 19732, 521

nete 60,

(18) K.A. vox VANGEROW, Lelsbuch der Pandelten L7, Marburg 18346,

330,

(18) Cf. M. KasEn, Das rimische Privatreché IT, Munich 19752, 332,
(20) M.G. Zoz pr Brasxo, I rimedi contro gl @ttt in frode ai legittineri

in diritto remano, Milan 1978, 131 1.




QUERELA INOPFICTOSAR DONATIONIN 405

je says herself, C.3.39.0 18 the only text in which this action is

mientioned. Therefore, as I shall try to show, it is not reasonable

0 conclude that there really was any new action of this kind.

Ctottabens may have wished in the first instance to persuade
his emancipated sons to return the gifts by means of a lawsuit.
THowever, the words: “id gquod ... necesse est ... revertebur”
fo not refer to a legal action. How then can he achieve his

. According to the classical interpretation, Cottabeus has only

bne very strong argument, which is as follows, If the children

born subsequently were to bring the gid. against the emanci-

pated children after the death of the donor, the vesult would

be that the latter would lose their gifts to the extent that all

children who were eligible for a share of the inheritance would
then receive theiv intestate portion. If, on the other hand, the
“emancipated sons, of their own free will, returned enough to
permit the children born gubsequently to receive ome quarter
" of their intestate portion, their portio debita, then the latter
~would mnot be able to use the gid. In the latter case the
emancipated sons would therefore be able to retain considerahly
more than in the former case; in this way the donor might
make it attractive for his emancipated sons to comply with his
wishes. On the other hand, these sons could object that it was
possible that the other children would not use the querecle
against these sons ol that they would all have died already:
in that case the sons would be able to keep the entire gift.
Since the relationship betwee the privileged, emaneipated sons
and the underprivileged (grand-)children had probably deterio-
rated, it was very possible that these filii or nepotes would
apply the querela after all. There was also a fairly good chance
that on the death of Cottabeus at Ieast one of the children born
subsequently or one of the grandchildren would still Dbe

alive ().

{21) Irrespective of the number of children born later who are atill
alive when Cottabeus dies, the portie debife continues to be one quarter

of his inheritance.
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This argument would not hold according to the view of the
post-classical period. The legitimate heirs then received only
a quarter of their intestate share, so it would make no difference
whether they received their legitimate share immediately, ov
not until after they had asked for the defleiency to he made
2ood.

Are we to understand from this text that the gifts were
reduced to the intestate portion of the claimant or to one
quarter of this? Tn the first instance the answer to this ues-
tion must be in the negative, because Cottabeus did not use the
querele and he was not entitled to nse it either. However, one
can deduce indirectly from thig text to what extent the gifts
were reduced when the guerels would have heen applied,
namely to an amount that equalled the complete intestate
portion of the legitimate heirs. There are two reasous for this,

Firstly, we have seen that Cottabeus had only an indirect
means of exerting pressure at his disposal, i.e. he could point
out to his emancipated sons the difference between the amount
they would retain if they now gave to the children born
subsequently only one quarter of their intestate portion and
the amount they would retain after his death if these children
were to get back the whole of their intestate portion by means
of the qid.

Secondly, the obvious meaning of the word “revertetur”,
indicating that the sons would indeed bhe prepared to return
part of the gifts they had received, points to the fact that this
pressure device congtituted a real threat to the gifts.

Because this argument holds only in the classical interpreta-
tion, namely that the legitimate heirs could get ithe whole of
their intestate portion by using the gid., I think that (.3.29.5
must also be interpreted in this way.

Za. BV, 280

Impp. Diocletianus et Maxi- The Emperors Diocletian and
mianus Aur. Anniano I'n du- Maximian to Aurelius Annia-
biwm non venit edversus enor- nus. There is no doubt that
mes donationes, quee taniumn- already a long time ago in the




odo in quosdum liberos, vit-
'mfa-ct'is reliquoriin faculmti-
bits pernicie, conferuntur, inm
adwm divoruin principum sta-
intis esse provisum. St igitur
jater tua  ite patrimoninm
i, profunda liberalitate in
fratrem tunm evisceratis opibus
mis, exhausit, ut quartae por-
is dimidiem, quem ad excli-
dendum inofficiosi querellam
adversum testamentum suffi-
dere constat, his donetis datis-
we haud relictem tHbi habeus,
praeses provinciae, quod imnto-
derate gestun est, revocabit.
Sane aeris alieni solutionem,
“gi al intestato cum fratre {uo
Smatri heres castitisti, renovure

no# potest.

2h. C.3.29.7

Tmpp. Piocletianus et Maximi-
anus AA. Ammiano. Si mater
tug ite pelrimondum  SuuNL
profunde liberalitate in fra-
trem tuwn evisceralis opibus
suis ewhausit, ul quartae per-
tis dimidiuwm, quod ed exclu-
dendam inofficiosi testomenti
gquerellem gdversustesi fficeret,
in his domationibus quas tibi
largite est non hobeas, quod
immoderate gestum est revoca-
bitaer. (286).
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constitutions of the divine em-
PErors meastires were taken to
prevent persons from making
excessive gifts which only be-
nefited certain children at the
expense of the others when the
whole estate had been used up.
So if your mother has used up
her whole estate by giving her
goods very geunerously to your
prother so that you in the end
are not left ome half of the
fourth part which is said to
be sufficient to prevent a que
rele  inofficiosi being made
agninst the ywill after these
oifts have been bestowed, then
the praeses provincice will re-
voke what has heen done to
excess. But he cannot renew
the payment of a debt if you
and your brother become heirs
of your mother on intestacy.

The Emperovs Diocletian and
Maximian A.A. to Aurelius
Ammiapus. If your mother has
used up her estate by giving
her goods so generously to
your brother so that you do
not have in those gifts that
have been made to you one
half of the fonrth part which
would be sufficient to prevent
the querela testamenti inoffi-
ciosi, then what has been done
to excess will be revoked.
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What problem gave rise to the constitution of which these
texts form part? A woman who had two sony, had given mogt
of her estate to one son; the other son, by comparison, had
been given very little (Codex) or nothing (F.V.}). When the
Woman died there was not enough of the inheritance left to let
the second son have one quarter of his intestate share,
Thereupon this son made an attempt to lay his hands on the
gifts made to his hrother, According to the end of the TV,
text the brother defended himgelf by declaring that he had net
received the goods ag a gift but ag payment for a debt and
that the money could therefore not be touched. In my opinion
the word “renovare” in this text should be read “revocare”,
as the combination “renovare solutionem” doesn’t seetr to make
sense. Besides, according to Mommsen (*) one of the five
manuscripts of the Fragmenta Vaticana has “revocare” in
stead of “renovare”, 7oy di Biasio (3) leaves the word “repg-
vare”, and with this ghe develops rather complicated ang
artificial argument, which differs greatly from my tnterpreta-
tion. People who are interested may like to read thig in her
book for themselveg,

The Codex text differs markedly in two respects from the
text of the F.V. Firstly, the .V, text ig much more detailed
and contains move information, 1t ig therefore probably ecloger
to the original rescript than the Codex text (24, Secondly, in
the 7th line of the BV, text we read: u quariae partis
dinidiom, ... Jis donatis datisque Loud relictam Fibi habeas,
“as a result of these gifts you have definitely not received the
half of the fourth share left to you”, The Codex text runs ag
follows: ut quertae partis dimidivm, ... in jis donationibus
quas 1ibi largite est non habeas, “so that you do not have the
half of the quarter in the gifts which she left to You”,

(22) Th, Morsey, Furis anteinstindani fragmenta quae dicuntir Vati-
ceng, Berlin 18060, 355,

(23) M.G. %oz pr Biasto, I rémedi COnEro gli atii 4 Frode &i legitttme
in diritto romano, Milan 1978, 110 17

(24) See alzo B, Vv OLTERRA, Il problema del testo delle costituziond
imperiall, in Atti I¥ Congr, intern, 4, soc. it d. storia 4. diritto “La crvitien
del testo”, Florence 1971, 1084,
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From the F.V. text it is clear that Ammianus bad not
‘oceived one eigth and had in fact received nothing at all
'?_‘ha:ud”), whereas the Codex suggests that the gifts which he
received did not amount to an eighth part. One has the
jmpression that the compilers of the Codex deliberately intro-
{nced this alteration. The reasons are to bhe found in the
fature of the actio ad supplendam legitimam jntroduced by
Tustinian. In the year 528 Justinian declared that a will conld
ouly be contested with a querela it the testator had mentioned
the legitimate heirs but had disinherited them {¥}. As soon as
fhey had received something, however litile, from the testator
_ﬂwy could only receive a supplement to their legitimate share,
i.e. up to one quarter of thejr intestate portion, by taking an
action against the instituted heirs.
A few years later Justinian decreed that if a father had left
"lis son less than his portio debite by means of a gift upon
death or durving his lifetime, the son conld aceept the gift and
«till be entitled to the supplement of his portio debita ().
Appavently the case as mentioned in the IV, fext, i.e. the son
had received nothing at all, would have been golved differently
according to Justinian Jaw, so that the compilers had to
change it into a case where the son had received something,
but less than his portio debita.
Through thix alteration Diocletians’ constitution was adapted
to fit Justinian law. This was fairly simple since the task of
the praeses provincite was to revoke “quod immoderate gestuin
est”: a somewhat vague phrase of this lind could refer to
pringing the amount up to one quarter of the intestate share,
as was the case in Justinian’s day, or to increasing the amount
up to the whole of the intestate portion.
How are the words: “quertac portis dimidiem, quom od
excludendum inofficiost querellom adversum testamentum suffi-
core constat” in the F.V. text to be interpreted? Firstly we are
rather surprised to find the words “the half of a quarter”
ingtead of “the quarter of the half”; here the portic debita is

(25) €.5.28.30. pr. and 1.
(26) (.3.28.35.2.
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caleulated on the Dasis of the whole estate ruther than the

intestate portion )

ag is usnally the case. Apparently the

compilers did not think it hecessary to change thig wording,
The expression “quartae pertis dimidiam” may also be explained

as an indication of the confusion hetween
and the portio fdebita, that has lLeen
Irurthermore, it is striking that in the

the querie Faloidio
described by Samper!
adjectival clause after

“dimidiam?” the qit. is mentioned, whereas there is no nmention

of sueccession by virtue of a will.,

Thiz is not unigue but
>

occurs in other texts such as (.3.29.5 and BE.V. 270. In my
opinion, this inerely indicates that this expression is nged in
exactly the same way as in other texts, namely to show Low muel
must be left to the (grand)children so that the testator caunot

be accused of having offended

against pietas. Tn short then,

this constitution indicates sitnply how wmuch wounld have to be

left to Ammianus in order
much he wonld have

to prevent a querele and not how
received if he had successfully wsed the

querela. This text therefore ig certainly not a decigive argnment

to prove that at the time of Diocletian the
supplemented until it equalled one

portion,

3. (.3.29.8

Impp. Diocletianus et Maxi-
mianus AA, Auxanoni. 8i Ii-
queat metrem tuam interverten-
dacquaestionis inofficiosi cousa
patrimonium suum donations.
bus in wnwm filiwm collatis
exhausisse,  cum  adversus
eorunt cogitationes, qui consi-
lits supremwm iudicium anti-
cipare contendunt, et actiones
Filiorum exhauriunt, aditum
querellae ratio deposcat, quod
donatum est pro ratione G-
tae ad instar inofficiosi testa-
deninuetur

menti  convicti

amount was only
quarter of the intestate

The Empevors Diocletian and
Maximian A.A. to Auxanon.
“If it is evident that your
mother, in order to prevent the
quaestio dnofficiosi, had ex-
hausted her estate by 1aking
gifts to one son, then — be.
cause a consistent applieation
of the law requires {hat a
querele be brought against the
plots of those who by cunning
means try to anticipate their
last will and make their child-
ren’s legal actions impossible
— what has been given away
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4. will be rveduced pro rotione
quaitae as happens with a will
which has proved to be ondn-
teons.”

'Phe person to whom this reseript was addressed, Awxanon,
put the following problem fo the imperial chancery. His
mother, as a result of making gifts to his brother who was
smancipated (¥), had exhausted her whole estate, so that now
ahe was dead there was nothing left for him as heir. According
to the chancery, the gid. could be applied.

The verdict is a2 follows: gquod donatim est pro rationc
gquartac ad inster inofficiosi testamenti convicti deminuetur,
«“then what has been given shall be reduced to the proportion
~of one quarter in accordance with the will, which has been
declared to be inofficioswm.” C.3.29.8 is the only text from the
fime of Diocletian which states that the gifts will be reduced
until the portio debita of the other heir has been restorved.
According to Zoz di Biasio (#), pro ratione quortac does not
mean reduction to the portio debite but simply reduction to the
intestate portion. She explains this by pointing to the analogy
between the qid. and the qit., which in my opinion is not
sufficient. The ruling of C.3.23.8 is in complete agreement with
that of Justinian when he introduced the actio wd supplendum
logitimam. One wonders whether the words “pro retione quor-
tae” are not simply another example of interpolation. There is
nothing in the Index I nterpolationum to indicate that thig text
was not regarded as original in the Romantistic literature up
to 1936; of the Romanists writing after this date H. Kriiger (¥)

(27) €.3.20.81: Naw quod upor ¢ “But if a woman has given away
marito in se matrimonii tempore what was bestowed upon her by her
donationis ceuse collatwm emanci- husband, doring her marriage, to
pato Fitio communi consentiente do-  their mutual emaucipated son with
ming donavit, rell. the congent of her husband, rell”

(28) M.G, Zoz pi Biasio, T rimedi contro ghi etti in frode al legittimari
in diritto remano, Milan 1978, 115.

(29) H. ERrUGER, Die wnndssige Schenkung, 84 60 (1940) 89 says that
it is uncertain whether thig text reflects his view, namely that the gift is
annulled and that the heir receives hig whole intestate share; however,
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was the only one to suppose that the words “mro ratione
quartee” and “deminuetiwsr” must have bheen interpolated,
because not only were they at variance with the example given
in the text of the will shown to be inofficiosum, but they were
also at variance with two Diocietian texts from the Froagmente
Vaticung, which have certainly not been interpolated. On the
bagis of the words “pro ratione quartwe” the other writers
think that at the time of Diocletian a gid. could only lead to
the gifts being reduced by one quarter, thus down to the
portio debita (¥), In my opinion neither of these assertions is
tenable,

I agree with Kriiger that the words “pro ratione quartae”
could not have been in the original text. In addition to the
arguments he puts forward it is worth noting that the word
ratio occurs twice in this text with two different meanings, In
the first case retio is used with the fairly normal meaning of
“consistent application of the law”. In the second case the
word occurs in the comparatively rare combination Pro retione
quortae. An examination of the word ratio in the Y ocabulary
compiled by Mayr reveals that the expregsion is very unusual,
The words pro ratione do oceur in the Justinian constitutions
but in combination with words such as dustitice, pietatis and
Goquitelis; there they mean “by reason of”. More comparahle
are two expressions “sine Falcidige ratione” in C.1.3.48.6 and
“ut ratione Folcidige minime illis personis derelicta, ete.” in
C.3.28.31, which are both constitutions of Justinian, where ratio
hag the meaning of “share”. In the Digest ratio often occurs
in combination with Falcidine, but there it has the meaning of
“caleulation”. Thus it seems likely that the words “pro ratione
quartee” were interpolated by the compilers for the purpose of
adapting the Diocletian text to fit the law of their times.

In my opinion it seems lesg likely that the word “deminue-

ke thinks that in the light of the evidence found in the other fexts this
text should be interpreted in the same wiy.

(30} P. Voor, Diritte erediterio romano II, Milan 19632, 728 note 7;
M., Kaser, Das rémische Privatrecht 11, Munich 19752, 521 note 60; W,
SAMPER, “Pars debita” en el derecho romanc vulgar, SDHI 37 (1971) 986.
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" was interpolated, as Kriiger maintains. Kriiger assumes
hat the entive gift was annulled and thus reverted to the estate
£ the testetor, whereupon the inheritance was divided up
unong the various heirs. Kriiger bases his argument on
V. 270 where it says that the gifts are annulled (*). Two argn-
ments can be hronght against this view. Firstly, one can equally
_"'{veli refer to another constitntion, i.c. F.V. 280, which does not
ise the word “rescindi” as in F.V. 270 but the expression
“quod dmmoderate gestum est, revocabit”. Secondly, the gifts
vere not completely annulled, but only to the extent that they
exceeded the fourth part.

It seems to me that “deminuetur” has not been interpolated:
it fits Letter into the texts of the end of the 3rd century than
" into the texts from the time of Justinian. Can one therefore, on

the basis of €1.3.20.8 maintain that at the time of Diocletian
a gid. led to the reduction of excessive gifls to the same amount
as the shave to which the legitimate heir was entitled on
intestacy ? This is in fact possible if it is true that the words
“pro ratone quartae” were not in the original text. As I have
just pointed out, these words were very probably interpolated.

There is a more general argument to support this interpre
tation. Not until the constitution of Constance was an excep-
fion to the rules allowed: a testetor could appoint in his will
o bonus vir to see to it that the children received one quarter
of their intestate portion; if they did not, they could get a
supplement up to the amount of one quarter of their intestate
portion. [f in Diocletian’s time a supplement to a quarter of

131) V. 270 Bivi Diocletianus Divi Diocletinnug and Constantius

et Constanting Caeeilize Anagria-
nie, Ni dongtionibus in wivam Filian
conlatis quarte non retenta pairi-
mondum cehaestun e fraudem ce-
terorwn filiorum probetur, has ves-
cindi ad instar inofficiosi testamen-
Hosacris constitutionibus parentum
nostrorym  cridenter  continetur.
Rell,

to (aecilin Anagriana, “If it has
been proved that in order to deceive
the other children the estate has
peen used up by gifts bestowed
upon one danghter after not had
been kept back one guarter, it is
stated clearly in the sacred consti-
tutions of our ancestors that these
(gitts) are aunulled after the exam-
ple of the undufeous will, Retl.”
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the intestate portion had been generally accepted, then such u
complicated juridiea] procedure would not have been necessary.

Y. Conclusion.

Let us return to the question posed at the beginning of thiy
paper. Are Romanists such ag “rubenschlag, Voei and Kaser
correct in assuming, on the basig of these three texts, that
already in Diocletian’s day a snceessful qid. could veduce
excessive gifts to an amount which was one quarter of the
intestate portion of the legitimate heirs?

From D.B1.873 it can be deduced that at the time of
Alexander Severng g legitimate heir who had been deprived of
his fair share of an inberitance could obtain his full intestate
portion by means of the querela inofficiosi. The reply of the
Emperor Diocletian in 3,295 ig comprehensible only if the
roling made in D.31.87.3 also applies here: unless the father
applied some pressure he had no chance of revoking the gifts
he had made. In my opinion this text does not give the
Romanists mentioned above any real support for their view-
point. C.3.29.7, which hag also come to us vig the Fragmeuta
Vaticana, showy clearly that the compilers have made certain
textual alterations. The parenthetical phrase: “ut quarige
partis dimidium, Guod ad excludendam inofficiosi testamenti
querellam adversus te sufficeret ... non habeas” can be nothing
else but a general indication about the minimmn amount that
must be left to legitimate heirs. So one cannot conclude on the
basis of this text that this was to be reduced to one quarter
of the intestate portion.

Only from the last text ¢an it be firmly established that there
was a reduction to one quarter of the intestate shave, The
words “pro ratione quartee” are so unusual in this context
that it can only he assumed that they were added later. The
changes introduced by the eompilers can perhaps be explained
by the fact that not a single constitution after that of the
Emperor Constance on the same subject has heen included
in the title “de nofficiosis donationibus”. Since it was probably
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till current law the compilers probably adapted the older texts

lightly to suit their own times.

Fipally, everything becomes much clearer when the qid. is
:-'compared in this respect with the qit. In Digcletiaw’s time the
~person who snccessfully used the git. also received the entire
“intestate sharve (). Not until the year 361 did Constance allow
"the testator, by means of a complicated juridical procedure, to
tion to the portio debite. Justinian confirined

‘reduce this por
'y right to veceive at least one quavter of his

“the legitimate heir
“intestacy portion.
[ think that T am justified in saying that in Diocletian’s
‘ time the bringing of a suecessful qid. still led to the claimant
- yeceiving his complete intestate share.

(32) C.3.28.22,




